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ADDITIONAL GUIDANCE ON FFCRA

The US Department of Labor has issued new guidelines on the complex leave 
rules related to the recently passed Families First Coronavirus Response Act 
(FFCRA). The DOL’s full Questions and Answers document covers a wide-range 
of questions that employers and employees are asking about FFCRA. Below are 
newly released Q&As that may be useful for employers in navigating through 
these new rules.

Q:  What records do I need to keep when my employee takes paid sick leave or 
expanded family and medical leave?

A:  Private sector employers that provide paid sick leave and expanded family and medical 
leave required by the FFCRA are eligible for reimbursement of the costs of that leave 
through refundable tax credits. If you intend to claim a tax credit under the FFCRA for 
your payment of the sick leave or expanded family and medical leave wages, you should 
retain appropriate documentation in your records. You should consult Internal Revenue 
Service (IRS) applicable forms, instructions, and information for the procedures that must 
be followed to claim a tax credit, including any needed substantiation to be retained to 
support the credit. You are not required to provide leave if materials sufficient to support 
the applicable tax credit have not been provided. If one of your employees takes expanded 
family and medical leave to care for his or her child whose school or place of care is 
closed, or child care provider is unavailable, due to COVID-19, you may also require your 
employee to provide you with any additional documentation in support of such leave, to 
the extent permitted under the certification rules for conventional FMLA leave requests. For 
example, this could include a notice that has been posted on a government, school, or day 
care website, or published in a newspaper, or an email from an employee or official of the 
school, place of care, or child care provider. 
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Q:  If I elect to take paid sick leave or expanded family and medical leave, must 
my employer continue my health coverage? If I remain on leave beyond the 
maximum period of expanded family and medical leave, do I have a right to keep 
my health coverage?

A:  If your employer provides group health coverage that you’ve elected, you are entitled 
to continued group health coverage during your expanded family and medical leave on 
the same terms as if you continued to work. If you are enrolled in family coverage, your 
employer must maintain coverage during your expanded family and medical leave. You 
generally must continue to make any normal contributions to the cost of your health 
coverage. If you do not return to work at the end of your expanded family and medical 
leave, check with your employer to determine whether you are eligible to keep your health 
coverage on the same terms (including contribution rates). If you are no longer eligible, 
you may be able to continue your coverage under the Consolidated Omnibus Budget 
Reconciliation Act (COBRA). If you elect to take paid sick leave, your employer must 
continue your health coverage. Under the Health Insurance Portability and Accountability 
Act (HIPAA), an employer cannot establish a rule for eligibility or set any individual’s 
premium or contribution rate based on whether an individual is actively at work (including 
whether an individual is continuously employed), unless absence from work due to any 
health factor (such as being absent from work on sick leave) is treated, for purposes of the 
plan or health insurance coverage, as being actively at work.

Q:  If my employer closes my worksite on or after April 1, 2020 (the effective date 
of the FFCRA), but before I go out on leave, can I still get paid sick leave and/or 
expanded family and medical leave?

A:  No. If your employer closes after the FFCRA’s effective date (even if you requested leave 
prior to the closure), you will not get paid sick leave or expanded family and medical leave 
but you may be eligible for unemployment insurance benefits. This is true whether your 
employer closes your worksite for lack of business or because it was required to close 
pursuant to a Federal, State or local directive. You should contact your State workforce 
agency or State unemployment insurance office for specific questions about your eligibility.

Q:  If my employer closes my worksite while I am on paid sick leave or expanded 
family and medical leave, what happens?

A:  If your employer closes while you are on paid sick leave or expanded family and medical 
leave, your employer must pay for any paid sick leave or expanded family and medical 
leave you used before the employer closed. As of the date your employer closes your 
worksite, you are no longer entitled to paid sick leave or expanded family and medical 
leave, but you may be eligible for unemployment insurance benefits. This is true whether 



your employer closes your worksite for lack of business or because the employer was 
required to close pursuant to a Federal, State or local directive. You should contact your 
State workforce agency or State unemployment insurance office for specific questions 
about your eligibility.

Q:  May I take leave under the Family and Medical Leave Act over the next 12 
months if I used some or all of my expanded family and medical leave under the 
Emergency Family and Medical Leave Expansion Act?

A:  It depends. You may take a total of 12 workweeks of leave during a 12-month period 
under the FMLA, including the Emergency Family and Medical Leave Expansion Act. If 
you take some, but not all 12, workweeks of your expanded family and medical leave 
by December 31, 2020, you may take the remaining portion of FMLA leave for a serious 
medical condition, as long as the total time taken does not exceed 12 workweeks in the 
12-month period. Please note that expanded family and medical leave is available only until 
December 31, 2020; after that, you may only take FMLA leave. 
 
For example, assume you take four weeks of Expanded Family and Medical Leave in April 
2020 to care for your child whose school is closed due to a COVID-19 related reason. 
These four weeks count against your entitlement to 12 weeks of FMLA leave in a 12-month 
period. If you are eligible for preexisting FMLA leave and need to take such leave in August 
2020 because you need surgery, you would be entitled to take up to eight weeks of FMLA 
leave. However, you are entitled to paid sick leave under the Emergency Paid Sick Leave Act 
regardless of how much leave you have taken under the FMLA. Paid sick leave is not a form 
of FMLA leave and therefore does not count toward the 12 workweeks in the 12-month 
period cap. But please note that if you take paid sick leave concurrently with the first two 
weeks of expanded family and medical leave, which may otherwise be unpaid, then those 
two weeks do count towards the 12 workweeks in the 12-month period.

Q:  If I take paid sick leave under the Emergency Paid Sick Leave Act, does that count 
against other types of paid sick leave to which I am entitled under State or local 
law, or my employer’s policy?

A:  No. Paid sick leave under the Emergency Paid Sick Leave Act is in addition to other leave 
provided under Federal, State, or local law; an applicable collective bargaining agreement; 
or your employer’s existing company policy.

Q:  If I am a small business with fewer than 50 employees, am I exempt from the 
requirements to provide paid sick leave or expanded family and medical leave?

A:  A small business is exempt from certain paid sick leave and expanded family and medical 
leave requirements if providing an employee such leave would jeopardize the viability of 
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the business as a going concern. This means a small business is exempt from mandated 
paid sick leave or expanded family and medical leave requirements only if the:

•   employer employs fewer than 50 employees;

•   leave is requested because the child’s school or place of care is closed, or child care 
provider is unavailable, due to COVID-19 related reasons; and

•   an authorized officer of the business has determined that at least one of the three 
conditions described in Question 58 is satisfied.

The Department encourages employers and employees to collaborate to reach the best 
solution for maintaining the business and ensuring employee safety. 

You can read the DOL’s full FFCRA Questions and Answers document for more information.

Please visit our COVID-19 Resource Center for all Conner Strong & Buckelew updates related 
to the coronavirus.
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